
1No information was provided for the 1987 tax year but the period covered
by the Complaint included only one third of 1991.  Given the ordinary increase in
income one experiences over time and the ordinary increases attributable to
inflation, the Commission’s income figure seems an appropriate one to use for the
pertinent period.
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Miller v. CFTC, No. 04-73914

REINHARDT, Circuit Judge, dissenting:

I cannot agree with the majority’s conclusion that the Commission’s latest

attempt to calculate a civil monetary penalty in this case is “an act of reason

grounded on the record before the agency.”  To the contrary, the $350,000 penalty

is clearly excessive and inconsistent with the Commission’s own precedent.

First, the Commission determined that the amount of loss suffered by the

seven testifying customers was approximately $100,000.  At oral argument, the

government stated that the commissions Miller earned from those seven customers

amounted to approximately half that amount, $50,000.  The $350,000 penalty is

therefore seven times the amount of Miller’s apparent gains from the seven

customers in question.  

Moreover, in its 1998 Opinion and Order, the Commission concluded that

the total commissions earned by Miller from 1988 through 1991 totaled $637,519.1 

Accordingly, the $350,000 penalty amounts to approximately 55% of Miller’s total

earnings during the four-year period or almost 220% of his average annual income. 
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By contrast, as the Commission’s latest decision acknowledges, in several earlier

cases it has imposed penalties amounting to a far smaller percentage of the income

earned by the respondent.  In one such case, the Commission imposed a $208,000

penalty on a respondent who earned at least $1.2 million during the period at issue

in the Complaint – the penalty therefore amounted to 17% of his total earnings. 

See In re Commodities International Corp., [1996-1998 Transfer Binder] Comm.

Fut. L. Rep. (CCH) ¶ 26,943 (CFTC Jan. 14, 1997).  In another case, the

Commission imposed a $510,000 penalty where the respondent earned a salary of

$1.4 million in just one of the years covered by the Complaint – the penalty was

thus 36% of the respondent’s earnings in that single year.  See In re JCC, Inc.,

[1992-1994 Transfer Binder] Comm. Fut. L. Rep. (CCH) ¶ 26,080 at 41,582

(CFTC May 12, 1994).  Therefore, by the Commission’s own precedent, Miller’s

penalty appears to be inappropriate and excessive.  

Second, the majority cites the Commission’s finding that it was necessary to

impose a greater penalty than that in In re Gordon, [1994-1996 Transfer Binder]

Comm. Fut. L. Rep. (CCH) ¶ 26,326 (CFTC March 6, 1995) (“Gordon II”),

because inflation “undermined the deterrent effect a $200,000 penalty would have

on Miller.” (emphasis added).  There is no need to deter Miller from committing

future violations however, for the simple reason that he is no longer allowed to
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work in the commodities industry.  The Administrative Law Judge’s May 25, 1994

Initial Decision revoked Miller’s commodity futures registration and imposed a

lifetime trading ban.  The excessive size of the penalty thus cannot be justified by

the need to deter Miller from any future wrongdoing. 

Finally, the history of this case demonstrates the extent to which the

Commission’s approach has not been “an act of reason grounded on the record.” 

During the course of proceedings spanning over ten years, the penalty amount has

gone from $200,000, to $50,000, to $600,000, and is now $350,000.  The

Commission’s path is not one that “may reasonably be discerned.”  If we were to

remand the case again, who knows what figure the Commission would settle upon. 

In sum, the Commission’s imposition of the $350,000 civil monetary penalty

was an abuse of discretion.  Miller is seventy-seven years old, has not worked in

the commodities industry for over ten years, and the commissions he earned from

the seven customers in question totaled only about $50,000.  For the forgoing

reasons, I would reverse the Commission’s order.  I respectfully dissent.


